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REPORT. 


The  committee  to  whom  was  referred  the  memorial  of  Charles  J.  Sykes,  of  Sy¬ 
racuse,  in  the  State  of  New  York,  on  the  subject  of  the  passage  of  an  act  divorcing 
his  wife  from  him,  report: 

It  appears,  in  the  present  case,  that  the  parties  never  were  domiciled  in  Pennsyl¬ 
vania.  They  were  married  on  the  3d  day  of  July,  1848,  in  the  State  of  New  York,  of 
which,  it  is  presumed,  they  were  both  residents  and  inhabitants.  Such  appears  to  be 
the  admission  of  both  the  parties  on  the  papers  presented  to  the  last  and  present  Legis¬ 
lature.  Sometime  subsequent  to  the  marriage,  the  parties,  with  the  father  and  mother 
of  the  wife,  were  traveling  through  Pennsylvania,  giving  exhibitions  on  the  subject  of 
animal  magnetism,  mesmerism,  &c. ;  and  the  wife  and  her  mother  averred  that,  both 
in  New  York  and  in  Pennsylvania,  he  maltreated  his  wife,  and  beat  and  abused  her; 
which  allegations  the  husband  denies.  The  only  evidence  which  appears  to  have  been 
produced  to  the  Legislature,  upon  the  subject  of  this  alleged  ill-treatment,  is  the  ex 
parte  affidavit  of  the  mother  of  the  wife,  made  before  a  justice  of  the  peace  in  Har¬ 
risburg,  on  the  9th  day  of  April  last — a  portion  of  which  consists  of  hearsay,  being 
the  declarations  of  the  wife  to  her  mother  in  the  husband’s  absence. 

The  committee  do  not  find  in  the  evidence  any  sufficient  cause  for  divorcing  the  par¬ 
ties  from  the  bonds  of  matrimony,  were  the  matter  before  a  tribunal  having  proper 
cognizance  of  such  matters.  But  when  we  look  at  the  consequences  involved  in  the 
course  of  legislation,  which  has  been  pursued  for  some  years  past,  on  the  subject  of 
divorces — of  which  the  present  case  is  an  apt  illustration — they  cannot  help  calling  the 
attention  of  this  House  to  the  subject,  in  terms  of  deep  reprobation. 

The  evils  of  legislative  interference  and  enactments,  in  cases  of  divorce,  had  attained 
such  a  pitch,  that  the  framers  of  the  present  Constitution  of  the  Commonwealth  deemed 
it  necessary  to  place  a  wholesome  restraint  upon  the  Legislature  in  relation  to  it,  as  fol¬ 
lows :  (Article  1,  Sec.  14.) 

“The  Legislature  shall  not  have  power  to  enact  laws  annulling  the  contract  of  mar¬ 
riage,  in  any  case  where  by  law  the  courts  of  the  Commonwealth  are,  or  may  here¬ 
after  be  empowered  to  decree  a  divorce.” 

A  reference  to  the  debates  in  that  body,  in  relation  to  this  subject,  will  shew  a  num¬ 
ber  of  cases  brought  to  view,  in  which  the  power  of  the  Legislature  to  grant  divorces 
had  been  inconsiderately  and  improperly,  and,  in  some  instances,  cruelly  exercised. 

When  the  framers  of  the  Constitution  imposed  this  restraint,  they  did  not  mean  to 
encourage  the  Legislature  to  pass  upon  cases,  where  light  and  frivolous  reasons,  such 
as  would  be  insufficient  in  law  to  authorize  the  courts  to  grant  divorces,  were  laid  be¬ 
fore  them.  They  meant  to  discourage  the  granting  of  divorces  in  all  cases,  but  where 
sound  reason  and  policy  dictated  the  necessity  of  dissolving  the  marriage  contract,  in 
cases  where  existing  laws  did  not  afford  the  necessary  redress.  The  object  of  the 
constitutional  provision  was  merely  to  leave  open  the  door  for  legislative  action  in  clear 
and  flagrant  cases.  Such  cases  might  well  arise,  where  the  parties  had  their  domicil 
in  the  Commonwealth,  but  had  not  yet  been  admitted  citizens  of  the  United  States  and 
of  this  State,  and  also  under  other  circumstances.  It  never  was  intended  that  the 
Legislature  should  assume  the  arbitrary  power  of  granting  a  divorce  without  sufficient 
cause,  or  of  dissolving  a  marriage  contract,  entered  into  in  another  State,  and  in  which 
State  the  parties  still  remained  domiciled.  The  attempt  to  exercise  such  a  power 
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would  be  purely  nugatory,  and  would  not  answer  the  purpose  intended.  Our  existing 
act  in  relation  to  divorces,  confers  upon  the  courts  of  common  pleas  the  right  to  grant 
divorces  in  cases  of  iinpotency,  bigamy,  adultery,  wilful  and  malicious  desertion  with¬ 
out  reasonable  cause,  persisted  in  for  the  space  of  two  years,  or  where  the  husband 
shall  have,  by  cruel  and  barbarous  treatment,  endangered  his  wife’s  life,  or  offered  such 
indignities  to  her  person  as  to  make  her  condition  intolerable  and  life  burdensome,  and 
thereby  force  her  to  withdraw  from  his  house  and  family.  But  it  restricts  the  power 
to  cases  of  citizens  of  the  State,  who  had  resided  therein  one  whole  year  before 
the  application,  which  was  subsequently  explained,  in  the  case  of  the  wife,  to  be  one 
“who  shall  have  had  a  bona  fide  residence  in  the  State  for  one  whole  year  previous  to 
filing  her  petition  or  libel.” 

In  the  present  case,  if  the  husband  had  maltreated  his  wife,  offering  such  indignities 
to  her  person  as  to  render  her  condition  intolerable  and  life  burdensome,  then,  if  their 
domicil  had  been  in  the  State  of  Pennsylvania,  and  they  had  resided  here  a  sufficient 
length  of  time,  the  courts  of  Pennsylvania  would  have  had  the  right  to  grant  relief  to 
the  injured  party.  But  if  the  marriage  were  contracted  in  New  York,  and  the  parties 
had  not  acquired  a  domicil  in  Pennsylvania,  then  neither  this  Legislature,  nor  any 
court  in  Pennsylvania,  would  have  had  any  jurisdiction  of  the  matter,  and  the  parties 
ought  to  be  referred  to  the  tribunals  of  the  State  to  which  they  belong,  for  redress. 

This  subject  has  been  before  the  supreme  court  of  Pennsylvania.  In  Dorsey  vs. 
Dorsey,  7  Watts,  353,  where  the  parties  were  married  in  Pennsylvania,  removed  to 
Ohio,  resided  there  together  until  they  ob  ained  a  domicil  $  then  desertion  took  place, 
in  Ohio,  and  the  injured  party  returned  to  Pennsylvania,  and  after  the  lapse  of  two 
years  and  upwards,  applied  to  our  courts  for  a  divorce  ;  it  was  refused,  the  court  hold¬ 
ing  “that  the  law  of  the  domicil ,  at  the  time  and  place  of  the  injury,  was  the  rule  for 
every  thing  but  the  original  obligation  of  marriage.”  The  wife  could  not,  at  law,  ac¬ 
quire  a  separate  domicil  from  her  husband. 

The  rule  as  to  domicil  and  jurisdiction  is  the  same,  whether  the  Legislature  or  the 
court  is  called  upon  to  annul  a  marriage  contract.  Each  acts  in  the  matter  judicially, 
and  no  body  acting  judicially,  can  exercise  a  power  which  the  law,  organic  or  other¬ 
wise,  does  not  confer.  What  power  has  any  tribunal  in  Pennsylvania,  to  assume 
jurisdiction  over  citizens  of  another  State,  who  have  no  domicil  here,  and  annul  con¬ 
tracts  of  marriage  between  them?  What  would  be  the  effect  of  such  an  attempt  upon 
the  parties  themselves?  Would  it  absolve  the  party  at  whose  instance  it  was  procured, 
from  the  penalties  for  bigamy,  in  case  of  marrying  again?  Would  the  courts  of  any 
other  State  pay  any  respect  to  such  an  enactment?  It  is  believed  that  there  can  be  but 
one  answer  given  to  these  questions,  and  that  is,  it  would  not  dissolve  the  marriage 
contract  nor  absolve  the  party  from  its  obligations  and  duties,  nor  from  the  penalties 
imposed  by  law  for  their  violation. 

The  better  opinion  seems  to  be,  too,  that  even  in  our  own  State  it  could  have  no 
greater  effect.  The  power  of  the  Legislature  in  relation  to  divorces,  is  a  limited,  not 
a  general  one.  It  can  only  be  exercised  in  the  cases  authorized.  It  would,  therefore, 
follow,  that  in  all  acts  dissolving  marriage  contracts,  the  facts  necessary  to  give  juris¬ 
diction  should  exist,  and  it  would  be  highly  proper  that  they  should  appear  in  the  act 
itself.  If  they  do  not  exist,  the  courts  would  have  power  to  go  behind  the  formal 
enactment  of  the  law,  and  ascertain  if  it  is  not  a  case  prohibited  by  the  Constitution. 

The  Executive  is  a  constituent  part  of  the  Legislature.  When  he  approves  a  bill, 
he  acts',  so  too,  when  he  disapproves  it.  He  may,  it  is  true,  treat  it  passively ,  and 
let  it  become  a  law,  as  has  been  done  by  the  Executive  in  very  many  instances,  since 
the  adoption  of  the  Constitution  of  1838,  because  he  could  not  tell,  from  the  face  of  the 
bill  itseif,  whether  it  was  a  case  within  the  constitutional  provision  or  not;  or  he  may 
call  for  the  documents,  on  which  the  legislative  action  has  been  predicated,  and  thus 
exercise  his  discretion  whether  to  approve  and  sign  the  bill,  or  disapprove  it,  and  return 
it,  with  his  objections,  to  the  house  in  which  it  originated.  But  this  course  is  an  in¬ 
convenient  one,  and  imposes  upon  the  Executive  the  labor  of  examining  all  the  testi¬ 
mony,  a  burden  to  which  he  ought  not  to  be  subjected,  if  it  could  be  avoided. 
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Most,  if  not  all  the  divorces  granted  by  the  Legislature,  are  without  notice  to  the  oppo¬ 
site  party;  and  most,  if  not  all  such  cases,  are  supported  by  ex  parte  affidavits,  which  do 
not  place  before  the  Legislature  the  facts  of  the  C3se  as  they  really  exist,  or  as  they 
would  appear  if  the  opposite  party  had  an  opportunity  to  cross  examine  the  witnesses, 
or  make  his  counter  statement.  Proceedings  before  the  Legislature  should  not  be  sus¬ 
tained  with  less  regard  to  notice  and  hearing  the  parties,  than  in  a  court  of  justice. 

An  inattention  to  the  principles  herein  laid  down,  has  subjected  the  Legislature  of 
Pennsylvania  to  the  annoyance  of  listening  to  applications  for  divorces  by  citizens  of  other 
States,  where  a  stricter  rule  is  observed,  by  which  the  time  which  should  be  devoted 
to  the  business  of  the  citizens  of  our  own  State,  has  been  consumed.  The  members 
have  been  subjected  to  the  personal  importunities,  persuasions,  &c.,  of  the  applicants, 
and  the  result  has  been  the  passage  of  numerous  acts,  granting  divorces  in  eases  where 
the  jurisdiction  did  not  belong  to  Pennsylvania,  or  where  the  facts  would  not  justify 
them. 

The  committee  deem  it  important  that  some  general  rules  should  be  adopted  in  rela¬ 
tion  to  this  subject,  by  both  branches  of  the  Legislature,  to  form  part  of  the  standing 
rules;  such  as 

1.  That  no  petition  for  divorce  shall  be  received  by  either  branch  of  the  Legislature, 

without  at  least  thirty  days’  previous  notice  of  such  intended  application,  having  been 
given  to  the  opposite  party,  the  proof  of  the  service  of  which  notice  shall  accompany 
such  petition.  ^ 

2.  That  no  petition  for  divorce  shall  be  received  except  wheie-  the  domicil  of  the 
party  is  within  the  State  of  Pennsylvania,  and  the  alleged  eauses  of  divorce  set  forth 
in  such  peiition,  and  verified  by  affidavit. 

3.  That  at  least  ten  days'  notice  shall  be  given  to  the  opposite  party  of  the  taking  of 
any  depositions  in  support  of  such  application,  otherwise  they  shall  not  be  received  as 
documents  in  support  thereof. 

4.  The  causes  for  which  the  divorce  is  granted,  shall  always  be  embodied  in  the  act 
granting  the  same. 

The  marriage  contract,  although  treated  as  a  civil  one  in  this  Commonwealth,  still 
differs  from  all  other  contracts  in  this  important  particular,  that  it  endures  for  life,  with 
certain  exceptions,  and  cannot  be  either  rescinded  or  annulled  by  the  parties  themselves* 
This  is  wisely  so  ordered.  Where  parties  can  easily  be  freed  from  their  contracts  of 
matrimony,  all  experience  has  shewn  that  marriage  is  lightly  treated,  and  its  obligations 
but  imperfectly  observed.  The  parties  cease  to  accommodate  themselves  to  each  other, 
and  the  domestic  circle,  instead  of  exhibiting  that  union,  peace,  and  harmony,  which  con¬ 
stitute  the  great  enjoyment  of  this  life,  becomes  one  of  discord  and  strife,  the  discipline 
of  the  family  is  broken  down,  and  the  grand  primary  institution,  in  which  our  popula¬ 
tion  is  to  be  trained,  ceases  to  answer  its  desired  purposes.  Where  the  marriage  con¬ 
tract  is  held  most  sacred,  and  the  greatest  difficulties  are  interposed  to  its  dissolution, 
the  tone  of  morals  is  always  found  to  be  the  most  pure  and  elevated. 

In  regard  to  the  act  passed  in  the  present  case,  it  seems  that  the  application  was  re¬ 
jected  by  the  Committee  on  Divorces,  at  last  session.  That  on  its  being  again  brought 
before  the  House,  the  bill  was  negatived  on  second  reading;  then  reconsidered,  and 
again  negatived,  and  then  brought  forward  and  passed  at  the  close  of  the  session,  during 
the  great  hurry  and  press  of  business  then  before  the  Legislaiure,  being  supported,  as 
heretofore  stated,  alone  by  the  ex  parte  affidavit  of  the  wife’s  mother,  and  a  letter 
written  by  a  highly  respectable  gentleman,  giving  his  opinion  that  it  was  impossible 
for  the  parties  to  live  together,  and  that  therefore  they  ought  to  be  divorced. 

The  facts  developed  do  not  satisfy  your  committee  that  the  bill  ought  to  have  been 
passed,  were  the  case  one  proper  for  Legislative  interference.  But  the  bill  was  passed 
within  ten  days  be  >re  the  adjournment  of  the  Legislature,  and  has  not  yet  been  signed 
by  the  Governor,  and  therefore  has  not  become  a  law.  It  is,  therefore,  not  within 
the  power  of  this  House;  nor  is  it  in  a  condition  in  which  the  Legislature  could  repeal 
it,  as  it  is  not  yet  a  law.  Should  it  not  be  re  urned  with  the  objections  of  the  Execu¬ 
tive  this  day,  it  will  become  a  law,  and  the  Legislature  can,  if  they  see  fit,  repeal  it; 
which  your  committee  in  that  case,  would  recommend  to  be  done. 
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